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1. Introduction 

 

This policy provides guidance on the use of holding powers available to 

doctors and approved clinicians under section 5(2) of the Act and to certain 

nurses under section 5(4). It sets out the Trusts procedure for 

implementing the Acts Holding Powers lawfully, gives a definition of an 

informal patient and explains the nature of the power and the identity of the 

person who can carry out this power. This policy also sets out how the 

Hospital Managers should monitor the use of section 5. 

 

1.1 This guidance has been written in accordance with the Mental Health Act 

1983 hereafter referred to as ‘the Act’ and the Code of Practice 2015 

hereafter referred to as ‘the CoP’.  

 

1.2  The policy must be read in conjunction with the MHA Code of Practice 

(CoP) 2015, in particular: 

• Chapter 1 - The overarching Guiding Principles, which should always 

be considered when making decisions in relation to care, support, or 

treatment provided under the Act.   

• Chapter 3 – Human Rights, Equality and Health Inequalities. Staff will 

need to consider the legislation and international convention, which 

provide a framework to deliver the best possible outcome to everyone 

who uses the Trust’s services. 

• Chapter 18 – Holding Powers – This chapter gives guidance about 

the use of holding powers and how they should be exercised. 

 

1.3 The MHA CoP provides statutory guidance to staff working with the Act. 

Staff must ensure that they are familiar with its content and follow the 

guidance. Any deviation from the Act and the Trust policy must be 

explained and well documented by staff in the patient’s SystmOne clinical 

notes.  

2 Definition of an Informal Patient 
 

Para 18.6 of the CoP - states that an informal patient, for the purposes of 
section 5 of the Act is “any person who is receiving in-patient treatment in 
a hospital. It does not apply to a patient who is already liable to be 
detained under section 2, 3 or 4 of the Act, subject to a community 
treatment order, or a person who is being kept in a hospital as a place of 
safety under section 135 or 136. It includes patients who are in hospital by 
virtue of a deprivation of liberty authorisation under the Mental Capacity 
Act 2005 (MCA) (see chapter 13). It does not matter whether or not the 
patient was originally admitted for treatment primarily for a mental disorder. 
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The patient could be receiving in-patient treatment in a general hospital for 
a physical condition”. 
 
 
 

: 
3. Who is authorised to exercise the power of section 5(2) 
 
3.1  Only the doctor or approved clinician in charge of the treatment of a 

hospital in-patient is authorised to use this power after personally 
examining the patient. The identity of this person may depend on particular 
circumstances, for example, where a patient is already receiving treatment 
for both a physical and mental disorder. In this case, the psychiatrist or 
approved clinician in charge of treatment for the mental disorder would be 
the preferred doctor to use the holding power. 

 
3.2 Section 5(3) of the Act allows this identified doctor or approved clinician to 

nominate a deputy to exercise the holding power in their absence. The 
deputy must then act on their own responsibility so should be competent to 
perform the role. 

 
3.3 If a nominated deputy is not an approved clinician or section 12 approved, 

they should seek advice from a suitably qualified person, i.e. a section 12 
approved doctor or approved clinician before using section 5(2). 

 
3.4 If a nominated deputy exercises their power, they should inform the person 

they are deputising for as soon as practicable. 
 
3.5 A nominated deputy can be nominated by title, rather than name. 

Cambridgeshire & Peterborough NHS Foundation Trust delegates this to: 
During Hours – the RC’s junior doctor 
Out of Hours – The doctor on call.   

 
4. Section 5(2) Procedure 
 
4.1  Section 5(2) authorises the detention of an in-patient for a maximum of up 

to 72 hours for the purpose of assessing the patient with a view to an 
application for continued detention being made. 

 
4.2  The 72 hour detention period begins at the time the Form H1 is delivered 

in person to an Authorised Officer or when it is put in the internal mail 
system. The 72 hours will include any time spent on section 5(4) if 
relevant. 

 
4.3. The Trust acknowledges receipt of this report and records the date and 

time that the power begins, when the Authorised Officer completes part 2 
of Form H1. 
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4.4  Any rights under section 5(2) should be explained to the patient as soon as 
is practicable. Information given to the patient should be recorded on the 
s.132 Form. 

 
4.5  If the patient is intent on leaving the hospital between the time of his/her 

examination and the time when the completed Form H1 is delivered to the 
authorised person, the Common Law powers should provide authority for 
the patient to be detained during that period (This must be recorded on the 
patient’s SystmOne Clinical Notes). Once the Form H1 has been received 
by the authorised person, the patient can be detained.  

 
4.6  If however, the patient has left the hospital before the Form H1 has been 

received, there is no authority for detention and return to hospital. As such, 
in these circumstances the patient would have relinquished their in-patient 
status which is a prerequisite for using section 5(2). This is the 
interpretation of in-patient status according to the Code of Practice. 
However, consideration may be given for exercising Common Law powers. 
 
*If an informal inpatient has left the ward, but is still within the hospital 
grounds, s5.2 can still be exercised.  
For CPFT wards the following is considered to be part of the ‘Grounds’ 
within the meaning of the Act:  
Cavell Centre wards – The building itself. 
Fulbourn Wards – The grounds of Fulbourn site.  
Ida Darwin Wards – The grounds of Ida Darwin site 
S3 Addenbrookes – The S3 Level of the building (when patients use the 
garden, s17 leave must be granted) 

 
4.7  Patients detained under Section 5(2) are not subject to Consent to 

Treatment provisions of the Act. Treatment can only be given with the 
patient’s consent, or in an emergency under the Common Law “doctrine of 
necessity in his/her own best interests”. 

: 
4.8  The power cannot be renewed but circumstances may arise where, 

subsequent to its use and the patient’s reversion to informal status, its use 
can be considered again. 

 
4.9  As soon as the report is furnished to the hospital managers, arrangements 

for an assessment to consider an application under section 2 or 3 should 
be put in place. 

 
4.10  The holding power will automatically end after: 
 

•  The approved clinician or Approved Mental Health Professional 
decides that, in fact, no assessment for a possible application needs to 
be carried out; or 

•  A decision is taken not to make an application for the patient’s 
detention. 
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The Section 5(4) / Section 5(2) ending form should be completed on 
SystmOne and the locality Mental Health Act administrator should be 
informed as soon as possible.   
 

4.11  The patient should be informed immediately that they are no longer 
detained under this holding power and are free to leave the hospital. 

 
5 Who is authorised to exercise the power of Section 5(4) 
 
5.1 Para 18.22 of the Code states that “Nurses of the ‘prescribed class’ may 

invoke section 5(4) of the Act in respect of a hospital in-patient who is 
already receiving treatment for mental disorder” 

 
5.2 Before invoking a section 5(4), the nurse should: 
 

•  Attempt to secure the immediate attendance of the doctor, approved 
clinician or the nominated doctor, who will decide what action is to be 
taken, i.e. either implementation of Section 5(2) or allowing the patient 
to leave hospital. 

 
•  If it is not possible to secure immediate attendance of the doctor, 

approved clinician or the nominated doctor, the nurse should attempt 
to encourage the patient to remain in hospital until they can be seen by 
the doctor. 

 
•  Only after all avenues of persuasion have failed and the above steps 

have been taken should the nurse consider Section 5(4). 
 

6. Section 5(4) Procedure (See Appendix 1)  
 
6.1 The nurse should attempt to secure the immediate attendance of the 

doctor, approved clinician or the nominated deputy, who will decide what 
action is to be taken, i.e. either implementation of Section 5(2) or allowing 
the patient to leave hospital. 

 
6.2 If it is not possible to secure immediate attendance of the doctor, the nurse 

will attempt to convince the patient to remain in hospital until he/she can be 
seen by the doctor. 

 
6.3 Only after all avenues of persuasion have failed and the above steps have 

been taken should the nurse consider Section 5(4). 
 
6.4 The nurse should consider the factors as set out in chapter 18.29 of the 

Code of Practice before invoking the section such as the likelihood of the 
patient harming themselves or others; any evidence of disordered thinking; 
and any formal risk assessments which have been undertaken. 

 
6.5 The registered nurse should complete the Form H2 to detain the patient 

under section 5(4). 
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6.6  The patient should be informed of the effect of Section 5(4) and a s132 
form should be completed on SystmOne once their rights have been 
explained. 

 
6.7 The change in the patient’s care and status should be fully documented on 

SystmOne and communicated to all relevant staff. 
 
6.8 When the doctor arrives, assesses and decides to complete a report for 

Section 5(2) the total time (72 hours) is inclusive of any time the patient is 
detained under Section 5(4). 

 
 
7. Transfer whilst on Section 5 
 
7.1 Para 12.42 of the Code states: ‘It is not possible for patients detained 

under section 5 to be transferred to another hospital under section 19 
(because they are not detained by virtue of an application made under part 
2 of the Act). 

 
7.2 Transfer within the same hospital grounds is possible for a patient being 

held on a section 5(2), for example, if being transferred to another more 
suitable ward. 

 
7.3 It is not possible to transfer a non-consenting patient to another hospital 

within the Trust, as the patient would be deemed informal when they left 
the original hospital site. 
 

7.8 If it is deemed of urgent necessity to transfer a patient on a section 5(2) to 
the PICU ward at the Cavell Centre, an AMHP must decide whether the 
criteria is met for Section 4. 

 
7.9 A section 4 assessment must take place and the patient transferred to the 

PICU on this section. 
 
8. Absent without Leave – AWOL 
 
8.1  If a patient is liable to detention under section 5(2), they may be returned 

from a period of absence without leave (AWOL) within the duration of the 
original liability to detention. 

 
8.2 If a patient liable to detention under section 5(2) is returned from a period 

of AWOL, the Act makes no provision for an extension of that section. Staff 
must complete their assessment of the patient’s mental health and detain 
them under a further section of the Act if appropriate, within the time 
remaining of the original liability to detention. 

 
8.3 Once the section has lapsed, a new assessment and further detention, 

other than under section 5(2) would be required before there would be 
authority under the Act to return the patient to hospital against their will. 

: 
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9. Training Needs 
 
9.1 The Trust must ensure that ward staff are made fully aware of the 

nominated deputy for a particular patient / ward and must ensure that 
sufficient numbers of s12 approved doctors are available at all times. 

 
9.2 The Trust must also ensure that suitably qualified, experienced and 

competent nurses are available to all wards where there is a possibility of 
section 5(4) being invoked. Where nurses may have to apply the power to 
patients from outside their specialist field, it is good practice for hospital 
managers to arrange suitable training in the use of the power in such 
situations. 

10. Monitoring Compliance With and the Effectiveness of Procedural 
Documents 

 
10.1 The Hospital Managers will ensure that measures are put in place to 

monitor the following: 
•  How quickly patients are assessed for detention and discharged from 

the holding power; 
•  The attendance times of doctors and approved clinicians following the 

use of section 5(4); 
•  The proportion of cases in which applications for detention are made 

following use of section 5. 
 

11. References  
 

• Mental Health Act 1983  

 
• Code of Practice to the Mental Health Act 2015 
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Appendix 1 
 
Definition of a “Nurse of a prescribed class” 
 
A nurse of the prescribed class means a nurse registered in the register of qualified 
nurses and midwives maintained by the Nursing and Midwifery Council as follows: 
 
▪ Registered in Sub-Part 1 of the register, whose entry includes an entry to 

indicate the nurse’s field of practice is mental health nursing (Registered 
Nurse Mental Health Level 1); 

 
▪ Registered in Sub-Part 1 of the register, whose entry includes an entry to 

indicate the nurse’s field of practice is learning disability nursing (Registered 
Nurse Mental Learning Disability Level 1); 

 
▪ Registered in Sub-Part 2 of the register, whose entry includes an entry to 

indicate the nurse’s field of practice is mental health nursing (Registered 
Nurse Mental Health Level 2); or 

 
▪ Registered in Sub-Part 2 of the register, whose entry includes an entry to 

indicate the nurse’s field of practice is learning disability nursing (Registered 
Nurse Learning Disability Level 2). 
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APPENDIX 2:  EQUALITY AND DIVERSITY IMPACT ASSESSMENT 
 

 
An Equality and Diversity Impact Assessment has been completed to assess the 
potential impact this policy might have upon protected groups or how it is likely to 
influence the Trust’s ability to comply with the Public Sector Equality Duty. 
 
The author of this document has considered any potential impacts. There are no specific 
adverse impacts for people with protected characteristics identified. 
 
If you require this policy in a different format (e.g. larger print, Braille, different language 
or audio) please contact the Corporate Governance Team 
(corporateoffice@cpft.nhs.uk). 
 

Who will be affected by the 
content of this document? (e.g. 
staff, patients, service users etc.) 

Informal inpatients admitted to CPFT psychiatric wards. 
Clinical Staff, Mental Health Law Office staff 

What are the desired outcomes of 
this document? 

Provide further procedural guidance, legal compliance 
and protecting the rights of patients relating to the 
function as outlined in the MHA and Code of Practice.  

What does this policy, function, 
process link to in terms of wider 
business plans and objectives? 

Compliance with the MHA legal requirements and 
statutory guidance, as well as the Hospital Managers 
Scheme of Delegation.  

 

 
 

Evidence Considered: 
 

Mental health Act 1983, Mental Health Act Code of Practice 2017, Mental Health Act 
Reference Guide 2015 
 

 

When assessing potential impacts of this document on equality groups, the 
following has been demonstrated, in accordance with General Duty of the 
Equality Act 2010: 

(Please tick the appropriate boxes) 
 

 

Age 
Consider age ranges on old and 
younger people. This can include 
safeguarding, consent and child 
welfare. 
 

☐  Positive ☒ None ☐ 

Negative 

☒ 

This policy provides 
equitable care for all  
patients irrespective of 
age 

 

Armed Forces 
Community 
 

☐  Positive ☒ None ☐ 

Negative 

☒ Comment 

This policy provides 
equitable care for all  
patients 

 

Disability 
Consider any attitudinal, physical 
and social barriers. 
 

☐  Positive ☒ None ☐ 

Negative 

☒ Comment 

This policy provides 
equitable care for all  
patients irrespective of 
disability 

mailto:corporateoffice@cpft.nhs.uk
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Carers 
Consider part-time working, 
shift-patterns, general caring 
responsibilities. 
 

☐  Positive ☒ None ☐ 

Negative 

☐ Comment 

 

Gender Identify or 
Reassignment 
Consider transgender and 
transsexual people. This can 
include issues such as privacy of 
data and harassment. 
 

☐  Positive ☒ None ☐ 

Negative 

☐ Comment 

This policy aims to 
provides equitable care 
for all patients 
irrespective of gender 

 

Marriage and Civil 
Partnership 
 

☐  Positive ☒ None ☐ 

Negative 

☒ Comment 

This policy provides 
equitable care for all  
patients irrespective of 
marital status.  
It does acknowledge the 
patients who are  
part of a civil partnership 
and identifies their  
rights in this area. 

 

Pregnancy and Maternity 
Consider working arrangements, 
part-time working, infant caring 
responsibilities. 
 

☐  Positive ☒ None ☐ 

Negative 

☒ Comment 

Patients who are 
pregnant or postnatal will  
receive the same 
standard of mental health  
care as non-pregnant 
patients. 

 

Race 
Consider difference ethnic 
groups, nationalities, Roma 
gypsies, Irish travellers, 
language barriers. 
 

☐  Positive ☒ None ☐ 

Negative 

☒ Comment 

This policy provides 
equitable care for all  
patients irrespective of 
race or ethnicity 

 

Religion or Belief 
Consider people with different 
religions, beliefs or no belief 
 

☐  Positive ☒ None ☐ 

Negative 

☒ Comment 

This policy provides 
equitable care for all  
patients irrespective of 
religion 

 

Sex (Gender) 
Consider men and women 
(potential to link to carers below). 
 

☐  Positive ☒ None ☐ 

Negative 

☒ Comment 

This policy provides 
equitable care for all  
patients irrespective of 
gender 

 

Sexual Orientation 
Consider heterosexual people 
as well as lesbian, gay and bi-
sexual people. 
 

☐  Positive ☒ None ☐ 

Negative 

☒ Comment 

This policy provides 
equitable care for all  
patients irrespective of 
sexuality 

 

Other 
Consider and include the source 
of any evidence on different 
socio-economic groups, area 
inequality, income, resident 

☐  Positive ☒ None ☐ 

Negative 

☐ Comment 

The MHA does not 
discriminate against 
patients  
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status (migrants) and other 
groups experiencing 
disadvantage and barriers to 
access. 

 
 

 

Engagement and involvement 

Have you consulted or engaged stakeholders in testing and/or gathering evidence to support 
the content of this policy?  

If so, with whom – Members of the Mental Health Law Policy & Practice Group.  

If not, why not? 

 
If any box is marked as ‘Negative’, or ‘Unknown’, please escalate to the Equality and 
Diversity Team (EDI@cpft.nhs.uk) for further support and development of an action 
plan. Please then sign the box below: 

 

Action Planning for Improvement: 
  

Action/s required to address 
gap: 

Target 
Date 

Executive 
Lead 

Gaps and 
Challenges  

   

Monitoring, 
evaluating & 
reviewing  

   

 
 

 

Agreement by: 
 

 

Signature: 
 

Date: 
 

Equality, Diversity and Inclusion Lead (if 
required) 
 

  

 

Chair of Approving Executive Led Group 
(Level 2) 
 

  

 

Document Author 
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